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:: IN THE COURT OF THE SESSIONS JUDGE :::: UDALGURI :: 

 

 Present : Smti. S. Bora, 
               Sessions Judge, 
               Udalguri.  
 

Criminal Revision No. 13/2017 

 

  Sri Dipankar Borah................…..…………… Petitioner  

    -Versus –  

  State of Assam............………….…..………… Opp. Party.  

 

 Appearance:-  

 For the petitioner - Mr. T.C. Boro, Advocate.  

 For the Opp. party- Mr. P. Baskey,  Public Prosecutor 

 

 Date of argument : 2.1.2018 

 Date of Judgment : 4.1.2018 

J U D G M E N T 

      

  This revision is directed against the order dated 3.11.17 passed by 

learned Judicial Magistrate, 1st Class, Udalguri, in connection with  Orang P.S. 

case No.73/2017 u/s 386/34 IPC rejecting the zimma of seized mobile handset 

and Scooty. 

 

2.    Being aggrieved by the order dated 3.11.17, the petitioner filed this 

revision on the following grounds:-  

(i) The revisionist  is the owner of the mobile handset and scooty of Honda 

company.  

(ii) The learned court below erred in law and on facts in rejecting the Zimma 

petition.  

(iii) The seized articles are keep in the police custody of Orang police station 

without proper care as the automobiles are likely to be exposed due to heat, 

dust, water etc. 
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3. I have heard the ld. Counsel for both parties.  

 

4. Ld. Counsel for revisionist submitted that ld. Trial court has wrongly 

passed the order by not considering the law.  

 

5. On the other hand, ld. Counsel for respondent submitted that ld. trial 

court rightly passed this order based on the law. So, the order is required to be 

upheld.  

 

6. Considering the rival submissions advance by ld. counsel for both 

parties, the point for determination in this revision is that whether the ld trial 

court has passed this order not based on the fact as well as law available in the 

case record.  

 

 

REASONS, DECISION AND REASONS FOR DECISION 

 

7.  Section 451 of CrPC deals with custody and disposal of property 

pending trial in certain cases, which reads as follows: 

“When any property is produced before any Criminal Court during an inquiry or 

trial, the Court may make such order as it thinks fit for the proper custody of 

such property pending the conclusion of the inquiry or trial, and, if the property 

is subject to speedy and natural decay, or if it is otherwise expedient so to do, 

the Court may, after recording such evidence as it thinks necessary, order it to 

be sold or otherwise disposed of.” 

 

8. Section 457 of CrPC states produce by police upon seizure of property, 

which says as follows: 

 

“(1) Whenever the seizure of property by any police officer is reported 

to a Magistrate under the provisions of this Code, and such property is 

not produced before a Criminal Court during an inquiry or trial, the 

Magistrate may make such order as he thinks fit respecting the disposal 

of such property or the delivery of such property to the person entitled 
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to the possession thereof, or if such person cannot be ascertained, 

respecting the custody and production of such property. 

 

(2) If the person so entitled is known, the Magistrate may order the 

property to be delivered to him on such conditions (if any) as the 

Magistrate thinks fit and if such person is unknown, the Magistrate may 

detain it and shall, in such case, issue a proclamation specifying the 

articles of which such property consists, and requiring any person who 

may have a claim thereto, to appear before him and establish his claim 

within six months from the date of such proclamation.” 

 

9. As such, Section 451 of CrPC clearly empowers the Court to pass 

appropriate orders with regard to seized property for its proper custody 

pending conclusion of the inquiry or trial, to order it to be sold or otherwise 

disposed of, after recording such evidence as it thinks necessary and if the 

property is subject to speedy and natural decay to dispose of the same. 

Simultaneously, Section 457 CrPC empowers the concerned Magistrate to pass 

such order as he thinks fit respecting disposal of the seized property or the 

delivery of seized articles to the person entitled to the possession thereof, or if 

such person cannot be ascertained, respecting the custody and production of 

such property and if the person so entitled is known, the Magistrate may order 

the property to be delivered to him on such conditions (if any) as the ld. 

Magistrate thinks fit and if such person is unknown, may detain it and shall, in 

such case, issue a proclamation specifying the articles of which such property 

consists and requiring any person who may have a claim thereto, to appear 

before him and establish his claim within six months from the date of such 

proclamation. 

 

10.  Hon’ble Apex Court in the case of Sunderbhai Ambalal Desai –Vs –

State of Gujarat, reported in CLD 2003 Supp. Criminal 730 (SC)has observed as 

under– 

 

“With regard to valuable articles, such as golden or silver ornaments 

or articles studded with precious stones, it is submitted that it is of no 
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use to keep such articles in police custody for years till the trial is 

over. In our view, this submission requires to be accepted. In such 

cases, Magistrate should pass appropriate orders as contemplated 

u/s.451 CrPC at the earliest. For this purpose, if material on record 

indicates that such articles belong to the complainant at whose house 

theft, robbery or dacoity has taken place, the seized articles be 

handed over to the complainant after: 

 

(1) Preparing detailed proper panchanama of such articles; 

 

(2) Taking photographs of such articles and a bond that such articles 

would be produced if required at the time of trial; and  

 

(3) After taking proper security.For this purpose, the Court may follow 

the procedure of recording such evidence, as it thinks necessary, as 

provided u/s.451 CrPC. The bond and security should be taken so as 

to prevent the evidence being lost, altered or destroyed. The Court 

should see that photographs of such articles are attested or 

countersigned by the complainant, accused as well as by the person 

to whom the custody is handed over. Still however, it would be the 

function of the Court u/s.451 CrPC to impose any other appropriate 

condition. In case, where such articles are not handed over either to 

the complainant or to the person from whom such articles are seized 

or to its claimant then the Court may direct that such articles be kept 

in bank lockers. Similarly, if articles are required to be kept in police 

custody, it would be open to the SHO after preparing proper 

panchanama to keep such articles in a bank locker. In any case, such 

articles should be produced before the Magistrate within a week of 

their seizure. If required, the Court may direct that such articles be 

handed over back to the Investigating Officer for further investigation 

and identification. However, in no set of circumstances, the 

Investigating Officer should keep such articles in custody for a longer 

period for the purpose of investigation and identification. For currency 

notes, similar procedure can be followed.” 
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11. In the case in hand, it appears that the revisionist claimed seized 

mobile handset, Model-VIVI 753 IMEI No.865450030731112- Sim 1, IMEI 

No.865450030731104- Sim 2 and vehicle bearing registration No.AS.01-BT-

1342 to be his own. On the other hand, the investigating agency vehemently 

opposed to hand over the said seized articles to the revisionist.  

 

12.  It is found that the aforesaid seized articles are lying in the police 

station for more than 3 months exposing to Sun and shower. No useful 

purpose will be served if the aforesaid seized articles are kept in the custody of 

police. Learned Judicial Magistrate, 1st Class was pleased to reject the zimma at 

the early stage of investigation.  

 

13. Under such circumstances, the aforesaid seized articles be handed over 

to the registered owner on execution of bond of Rs.1,00,000/- (Rupees one 

lakh) only on condition that the revisionist will not dispose of the seized articles 

till disposal of the case of lower court. Petitioner shall produce the seized 

articles as and when required by the court.  

 

14. In the result, the revision is allowed.  

 

15.        Send down the case LCR alongwith a copy of this judgment.   

 

16.     Given under my hand and seal of this court on this the 4th      day of 

January,2018. 

 

                                                                       (S. Bora) 
                                           Sessions Judge, 

                                                        Udalguri, Assam. 
Dictated and corrected by me 
and each page bears my signature. 
 
 

           (S. Bora) 
       Sessions Judge, 
       Udalguri, BTAD.  


